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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 10th day of Novenber, 1994

Petition of

BENTON W BULLW NKEL,

for review of the denial by Docket SM 3938
the Adm nistrator of the
Federal Avi ation Adm nistration

of _the issua_nc_e of an airnman
medi cal certificate.
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CPI Nl ON AND ORDER ON RENMAND

The U. S. Court of Appeals for the Seventh Crcuit vacated
and remanded for further consideration our decision in NTSB O der
No. EA-3823 (served March 22, 1993).' There, we reversed the |aw
j udge and upheld the Adm nistrator's denial of petitioner's
application for an unrestricted third-class airmn nedi cal
certificate. The Adm nistrator based his denial on petitioner's

"history of npbod swings, attention deficit disorder and the use

'Bul I wi nkel v. FAA and NTSB, No. 93-1803 (7th Cir., decided
April 27, 1994).
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of disqualifying nedication (lithiumand Ritalin),"? which, he
concl uded, rendered petitioner unqualified for an airmn nedi cal
certificate under section 67.17(d)(21)(it), (d)(2)(ii), and (f)(2)
of the Federal Aviation Regulations ("FAR " 14 CF. R Part 67).

The court held that the evidence did not support the Board's
deci sion because 1) it was not reasonable to interpret FAR
section 67.17 to include side effects of nedication as
di squal i fying, and 2) Board precedent has unreasonably created a
"no-lithium rule.® Wiile the court recognized that the synptomns
of lithiumtoxicity, nanely, trenors, nenory |oss, |oss of
bal ance, and blurred vision, are reasonable concerns, it
determ ned that the clear |anguage of the regulation deals with
"organic, functional or structural disease[s], defect[s], or
l[imtation[s]," as underlying conditions, not as side effects
frommedications. Slip opinion at 11. The court suggests that
either we find that the underlying condition is a disqualifying
"personality disorder, neurosis, or nental condition," or the FAA
amend its regulations to include certificate denial based on an

applicant's use of prohibited nedication.* Slip opinion at 12.

’Petitioner revealed at the hearing that he has discontinued
his use of Ritalin.

3gpecifically, the court referenced Petition of Bruckner,
NTSB Order No. EA-3362 (1991); Petition of Rose, NTSB Order No.
EA- 3260 (1991); and Petition of Doe, 5 NISB 41 (1985).

“The FAA has apparently taken the court's suggestion and
promul gated an energency final rule, effective Septenber 9, 1994.
59 Fed. Reg. 46706 (1994)(to be codified at 14 CF. R 8§ 67).
Sections 67.13(f), 67.15(f), and 67.17(f) are anended to provide
the follow ng basis for a denial of a nedical certificate:
(3) No nedication or other treatnent that the



G ven the court's decision, we nmust consider only
petitioner's underlying medical condition (mld bipolar disorder)
in determ ning whether he has nmet his burden to show that he is
entitled to an unrestricted third-class nmedical certificate. The
evi dence adduced at the hearing is insufficient to disqualify
petitioner based on his underlying condition alone. The FAA' s
medi cal expert, Dr. Pakull, testified that, frompetitioner's
history, it appeared that he had a hypomanic (mld manic) episode

that "does not rise to the |level of unacceptable,” followed by a
depressive episode, but that the nedical record is insufficiently
detailed for further evaluation. (Transcript (Tr.) at 242-43.)
Dr. Pakull then testified that 1) hypomania is not a
disqualifying condition; 2) there is no evidence that petitioner
experienced anything other than hypomania followed by mld
depression; and 3) if his nedication becane ineffective it
appears that the underlying condition that would resurface woul d
not be disqualifying. (Tr. at 268, 282-83.) Therefore, w thout
considering petitioner's use of lithium we nmust concl ude that
hi s underlying condition does not render himdisqualified for an
(..continued)

Federal Air Surgeon finds-

(i) Makes the applicant unable to safely perform

the duties or exercise the privileges of the airmn

certificate that the applicant holds or for which the

applicant is applying; or
(1i) May reasonably be expected, within 2 years

after the finding, to nmake the applicant unable to

performthose duties or exercise those privileges; and

the findings are based on the case history and

appropriate, qualified, nmedical judgnent relating to
the nmedi cation or other treatnent invol ved.
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unrestricted third-class nedical certificate.

ACCORDI NGY, IT I S ORDERED THAT:

1. Board Oder EA-3823 is vacated to the extent it is
i nconsistent wwth this opinion and order on remand,

2. The Adm nistrator's appeal fromthe initial decision is
deni ed;

3. The initial decision is affirmed; and

4. A third-class airman nedical certificate shall be issued
to petitioner upon his reapplication, provided he is otherw se
and fully qualified therefore.”

HALL, Chairman, LAUBER, HAMVERSCHM DT and VOGT, Menbers of the

Board, concurred in the above opinion and order. Menber VOGT
submtted the follow ng concurring statenent.

®The Board intimtes no conclusion as to the effect of the
FAA' s anendnent of 14 CF. R Part 67 on petitioner's
reapplication.
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Concurring Opinion of Menber Vogt in
Petition of Benton W Bullw nke

| concur with the majority’s holding, but amconpelled to state
nmy di sagreenment with the Seventh Crcuit Court of Appeals’

opi nion. The hypertechnical opinion fails to defer to the Safety
Board’ s reasonable interpretation of an FAA regul ati on.

Respondent was not entitled to a nedical certificate if he
suffered froma functional |imtation that, according to the
Federal Air Surgeon, rendered or would, within two years, be
reasonably expected to render respondent unable to performthe
duties of an airman. The Air Surgeon made such a finding. The
only issue for the Board was whether respondent’s inability was
the result of an organic, functional, or structural disease,
defect, or limtation. H s inability clearly resulted from at

| east, a functional [imtation. Wether that Iimtation was
caused by respondent’s bi pol ar nood di sorder(mani ¢ depression),
the effects of lithiumtaken to treat the disorder, or a

conbi nation of both is irrelevant. The court’s finding that the
Board’ s interpretation of this regulation was not reasonable, and

further that it was plainly erroneous, is unfounded.



